RESOLUTION NO. 07-842

A RESOLUTION OF THE MAYOR AND COMMON
COUNCIL OF THE TOWN OF CHINO VALLEY, YAVAPAI
COUNTY, ARIZONA, APPROVING A WATER
RESOURCES AGREEMENT AND LEASE OF
HISTORICALLY IRRIGATED ACRES WITH CHINO
GRANDE, LLC, AND ENACTING SAID RESOLUTION AS
AN EMERGENCY MEASURE TO ENSURE PROTECTION
OF THE HEALTH, WELFARE, AND SAFETY OF THE
CITIZENS OF CHINO VALLEY.

WHEREAS, the Town of Chino Valley has previously authorized the Town’s staff
and attorneys to investigate: (i) the availability of water rights associated with
“historically irrigated acres” (“HIA”) (as that term is defined in A.R.S. § 45-555) in the Big
Chino Groundwater Sub-basin; and (ii) the means by which such water rights may be
transported into the Prescott Active Management Area (“AMA”) to ensure the long-term
health, welfare, and safety of the citizens of Chino Valley; and

WHEREAS, Chino Grande, LLC (*Chino Grande”), owner of the Chino Grande
Ranch located in the Big Chino Groundwater Sub-basin, owns at least 740, and
possibly 1,000 or more, acres of HIA lands; and

WHEREAS, Chino Grande has offered to lease, and subsequently transfer in fee
title, all of its HIA lands to the Town and to secure private financing to construct the
infrastructure necessary to withdraw and transport groundwater associated with those
HIA lands into the Prescott AMA for the use and benefit of the citizens of Chino Valley
(the “Water Transportation System”);

WHEREAS, Chino Grande has made this offer for a limited period of time,
thereby requiring immediate action by the Town Council; and

WHEREAS, the Town Council has determined that it is in the best interests of
the citizens of Chino Valley to: (i) lease and subsequently acquire in fee title the HIA
lands currently owned by Chino Grande in order to secure a water supply for the Town;
and (ii) arrange for construction of the Water Transportation System by means of private
financing to protect the fiscal resources of the Town; and

WHEREAS, the form of the Agreement negotiated by Town staff and Chino
Grande is attached hereto as Attachment A (the “Agreement”); and

WHEREAS, the Town Council’'s consideration of the Agreement was properly

published in the Town Council’s notice of public meeting and agenda for its public
meeting scheduled for May 10, 2007; and
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WHEREAS, consideration of the Agreement having come on regularly for
hearing at such public meeting, and the matter having been called for hearing at such
time, and an opportunity having been given to all interested parties to be heard; and

WHEREAS, approval of the Agreement will protect the health, safety, and
welfare of the citizens of Chino Valley; and

NOW THEREFORE, BE IT RESOLVED by the Town Council of the Town of
Chino Valley, Arizona as follows:

1. The Agreement between the Town and Chino Grande in the form attached
to this resolution as Attachment A is hereby approved by the Town Council.

2. The Mayor, by her signature on this Resolution, confirms her approval of
the Agreement and this Resolution pursuant to A.R.S. § 19-342.

3. Because the Town has a strictly limited time within which it may enter into
the Agreement, which Agreement will allow the Town to obtain an essential supply of
potable water to serve the needs of its citizens and will ensure construction of the Water
Transportation System in a timely manner, this resolution is declared to be an
emergency measure necessary for the immediate preservation of the peace, health,
safety, and general welfare of the citizens of this Town, and shall take effect
immediately upon approval by the Town Council as provided by law.

4, The Mayor, Town Manager, Town Clerk, and each of them, are hereby
authorized and directed to take all necessary actions to carry out the intent of this
resolution, including execution of the Agreement and such other actions as may be
required to fulfill the intent of this Resolution.

PASSED AND ADOPTED by the Mayor and Town Council of the Town of Chino
Valley, Arizona this __ 10" day of May , 2007.

Karen Fann, Mayor

ATTEST: APPROVED AS TO FORM:

Linda York, Deputy Town Clerk L. William Staudenmaier,
Town Water Attorney
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WATER RESOURCES AGREEMENT
AND LEASE OF HISTORICALLY IRRIGATED ACRES

THIS WATER RESOURCES AGREEMENT AND LEASE OF HISTGRALLY
IRRIGATED ACRES (this “Agreement”) is entered iras of May __ , 2007, by and between
the Town of Chino Valley, a political subdivisiori the State of Arizona (the “Town”), and
Chino Grande, LLC (“Chino Grande”), a Missouri lied liability company authorized to do
business in Arizona. Collectively, the Town andr@hGrande are sometimes referred to in this
Agreement as the “Parties” and each is referrexsta “Party.”

D.

765919.1
5/9/07

RECITALS

The Town is a municipal water provider serving pégavater for municipal use.

Chino Grande estimates that it owns approximateB0Q@ acres of “Historically
Irrigated Acres” (as that term is defined in A.R§45-555(C)(3)), or “HIA,” located
within the boundaries of CV Ranch (“CV HIA Lands”)Groundwater may be
withdrawn from Confirmed CV HIA Lands (“CV HIA Wat§ or from Confirmed
Town HIA Lands (as those terms are defined heraial) transported into the Prescott
Active Management Area (the “Prescott AMA”) by tliewn pursuant to A.R.S. 8
45-555. Maps depicting a.) the boundaries of CvidRaand b.) the locations of both
Confirmable CV HIA Lands (as defined in Section B&low) and Confirmed CV
HIA Lands, and c.) Confirmed Town HIA Lands areaalted to this Agreement at
Exhibits “A-1 to A-3,” respectively.

The Town desires to legsand subsequently purchase under an option to psgcha
Confirmed CV HIA Lands fromChino Grande, to allow for the withdrawal and
transportation of CV HIA Water to the Towand Chino Grande desires to letse
the Town and grant to the Town an option to purene CV HIA Lands, on the
terms and conditions set forth in this Agreement

The Town currently has the legal right to withdrapproximately 648 acre-feet per



year of groundwater (“Town HIA Water”) from appraxately 216 acres of HIA near
Paulden, Arizona (“Confirmed Town HIA Lands”) forahsportation to the Town,
and the Town continues to pursue acquisition ofiteniéhl Historically Irrigated

Acres in the Big Chino Groundwater Sub-basin. CW MVvater and Town HIA

Water are collectively referred to in this Agreermas “HIA Water.” The term Town
HIA Water shall include all water that may be tpamded by the Town into the
Prescott AMA from Town-owned HIA Lands, whether Bulands are currently
owned by the Town or are acquired by the Town dfterEffective Date.

E. On April 20, 2007, the Town submitted an applicatfor an analysis of assured
water supply to demonstrate physical availabilityvater from certain wells located
near Paulden, Arizona, which are currently ownetbdre acquired by the Town (the
“HIA Wells”), and the Town contemplates that thippéication will demonstrate
sufficient physical availability to support impaiitsn of CV HIA Water and Town
HIA Water. A map depicting the locations of theAHWells is attached to this
Agreement aExhibit “B.”

F. In order to import HIA Water to the Town, a pip@imust be constructed extending
from the HIA Wells to the Town’s municipal waterssgm.

G. The Parties desire to memorialize their full agreetnwith respect to terms and
conditions governing, among other things, the aocsbn of a water pipeline for the
transportation of HIA Water to the Town, the leas¢he CV HIA Lands by Chino
Grande to the Town, and the Town’s option to pusehthe Leased CV HIA Lands
from Chino Grande.

EXHIBITS

Attached to this Agreement, and incorporated helbgithis reference, are the following
exhibits:

* Exhibit “A-1":  Map of the CV Ranch

* Exhibit “A-2": Map of HIA on the CV Ranch, showing both ConfirmedA
Lands and Confirmable CV HIA Lands



* Exhibit “A-3": Map of Confirmed Town HIA Lands

* Exhibit “B™ Map of the Town’s HIA Wells
* Exhibit “C”: Well Modification Specifications
» Exhibit “D”: ADWR HIA Report

* Exhibit “E-1": Legal Description of Confirmed CV HIA Lands [Leg#scription
to be provided upon completion of survey.]

* Exhibit “E-2":  Legal Description of Confirmable CV HIA Lands [Ldga
description to be provided upon completion of syrjve

* Exhibit “F": Legal Description of Confirmable CV HIA Lands camfied
subsequent to Effective Date pursuant to A.R.S5%3b [Legal descriptions to be
provided as lands are confirmed.]

* Exhibit “G™ S ample calculation showing the first and second CM M/ater
Price adjustments

* Exhibit “H”: Form of Special Warranty Deed
» Exhibit “I”; Memorandum of Water Resources Agreement and Lease
AGREEMENT

NOW, THEREFORE, for good and valuable considerattbe receipt and adequacy of
which are hereby acknowledged, the Parties agréslaws:

1. Effective Date This Agreement shall be effective as of the dai® (i) approved by
the Town Council authorizing the execution of tAgreement by a representative of
the Town; and (ii) fully executed by authorized negentatives of the Town and
Chino Grande (the “Effective Date”).



2.

HIA Water Transportation System

2.1.

Water Transportation System Construction Subject to the Town’s
preparation and delivery of the “DCR” as definedSection 2.3, and in order
to make the CV HIA Water available to the Town, i@hiGrande shall select
an entity that is approved by the Town (the “WTS(Pany”) that will own,
and will arrange for and manage the design, cocistru and installation, or
cause to be designed, constructed and installepipeline, including all
pumps, pipes, valves, appurtenances, storage tam&®rs, leak detection
system, telemetry system, back-up power generataomd related water
distribution infrastructure and wellhead modificets made pursuant to this
Agreement (collectively, the “Water TransportatiSystem”) necessary to
pump, treat, store, and transport HIA Water from EHA Wells to a point of
interconnection with the Town’s existing potable tevasystem, as more
particularly described in the Final Plans (defitedtow) for an estimated price
of fifteen million dollars. Chino Grande shall &ble to deduct for income tax
and other purposes the cost of the Water Trangport&ystem. The Water
Transportation System shall be exclusively usedHertransportation of HIA
Water, or any other waters that may lawfully bex$fzorted through the Water
Transportation System, provided that any such otkaters may not be
transported in a manner that would displace tranapon of CV HIA Water.
The Water Transportation System shall be constdueith new materials and
in accordance with (i) this Section 2; (ii) appbtastate and local laws, rules,
and regulations, including, without limitation, thablic bidding requirements
of AR.S. § 34-10%t seg. (the “Public Bidding Statutes”) (as to which, the
Town shall satisfy any requirements applicable lgdi@ public entities); and
(i) Prudent Industry Practices. In this AgreemefPrudent Industry
Practices” means practices, methods, and acts (djaat the time that such
practice, method or action is employed, and in é¢Rercise of reasonable
judgment in light of the facts known at such tinguld be expected to
accomplish the desired result consistent with apple law, good business
practices, safety, reliability, efficiency, and exition; and (b) when engaged
in, are commonly used or approved by prudent wafeastructure industries
operating in the State of Arizona. Prudent Indu$tractices are not to be
interpreted, construed as, or limited to the optmindustry practices,




2.2.

2.3.

methods, or acts, but rather as a range of acdeppaéctices, methods, or
acts. Notwithstanding anything to the contrary taored herein, Chino
Grande shall have no obligation or liability witlespect to the design,
construction and/or installation of the Water Tyaorsation System, other
than to secure financing as set forth in Sectidd helow, and to cause the
WTS Company to: (i) undertake the obligations aggille to the WTS
Company as set forth in this Agreement; and (iteemto a contract with the
Town incorporating the obligations applicable t@ WTS Company as set
forth in this Agreement. All other obligations aghg to design, construction
and installation of the Water Transportation Systsdmall be satisfied by the
WTS Company in a manner consistent with this Age®m The WTS
Company shall agree in writing to assume all suditigations. All
obligations, liabilities and warranties made to Tlwevn by the WTS Company
with respect to the Water Transportation Systenii leadeemed also made to
Chino Grande.

Wellhead Moaodification The WTS Company shall modify, or cause to be
modified, the existing HIA Well(s), including anyequired wellhead
treatment, to the extent necessary to make the\WéMs suitable for potable
water production and to increase pumping capadtadcordance with the
Town’s specifications, a copy of which is attachedthis Agreement at
Exhibit “C.” The Town shall provide, at no cost to the WTS Camypalans
and technical assistance in connection with théheatl modifications to be
performed hereunder. The WTS Company shall perfarmcause to be
performed, any testing and inspections necessagngare conformance with
the wellhead modification requirements of this #ec®.2. The Town shall
permit access and grant any and all permissiongireshto access the HIA
Well(s) for purposes of the modifications theretdhe Town will further
waive all permits and fees for these modificatiaasthe full extent it is
permitted by law to do so. Upon completion of a®gded modification, the
pump capacity of each of the HIA Wells shall notlégs than 1,000 gallons
per minute.

Water Transportation System Design and AlignmentpalF Design
Specifications The Town shall be responsible for producing sigifeconcept
report specifying the general design of the Watan3$portation System and,




upon completion, shall provide to the WTS Compardratt design concept
report, which when approved in writing by the WT8ngpany shall become
the final design concept report (“DCR”). The Toand its architect(s) and
engineer(s) shall certify to the WTS Company andn@hGrande that the
DCR is appropriate and meets all of the Town’s mespents. Upon receipt
of the DCR, the WTS Company and, as necessary toplgowith the
requirements of the Public Bidding Statutes, theviTghall as expeditiously
as practicable offer a “design-build” contract (tl@®nstruction Contract”) in
a manner consistent with all applicable requiremeaftthe Public Bidding
Statutes for construction of the Water TranspatatSystem. Prior to
execution of the Construction Contract, the Towmllshave the right to
review, comment on, and approve the same, whichogpp shall not be
unreasonably withheld, conditioned or delayed. Then shall either be a
party to, or an express third-party beneficiarytbge Construction Contract,
with full right of notice pursuant to the same. eThontractor selected to
construct the Water Transportation System shaldywee final plans and
specifications (“Final Plans”) for construction tfe Water Transportation
System, and thereafter shall upon approval of $uchl Plans by the Town,
as expeditiously as practicable, proceed with cangson. The Town shall
approve or disapprove the Final Plans not laten tB@& days from the date
submitted to the Town. The Final Plans shall bhesstent with the DCR and
the Town shall have the right to review and appramg preliminary plans
and the Final Plans to ensure such consistency.

2.3.1. Cost of Construction If the total cost of the Construction Contract
exceeds $15 million, the Parties shall, prior tearing the Construction
Contract, confer regarding alternative design arstuction options intended
to reduce the total cost of construction. If attensultation the Parties cannot
find an alternative design or construction optitinat will reduce the total
costs of construction to $15 million or less themr® Grande shall have the
option to terminate this Agreement, upon thirty)(@@y’s prior written notice
to the Town, with neither Party having any furtbéftigation hereunder, and if
Chino Grande so elects, the costs expended by Raiy shall be borne by
that Party, unless the Town agrees in writing ptoothe termination of this
Agreement by Chino Grande to be responsible forampunts in excess of
$15 million.




2.4.

2.5.

2.6.

Master Schedule Within 30 days after selection of the WTS Compaor
such other timeframe as the Parties may mutuallgegaghe Town and the
WTS Company shall meet to agree on a master demighconstruction
schedule (the “Master Schedule”), which shall dsthldates for the design
and construction of the Water Transportation Systsncontemplated by this
Section 2. Unless otherwise agreed to in writiggthe Parties, the Master
Schedule shall require the use of commercially aealsle efforts to
substantially complete the Water Transportationt&@ysby December 31,
2009, provided construction must commence on asrbefuly 1, 2008, unless
otherwise consented to in writing by Chino Grandehe Master Schedule,
once approved by both Parties, shall become appérnis Agreement.

2.4.1. Construction Progress Reportduring the course of construction
of the Water Transportation System, the WTS Companyhe contractor
selected to construct the Water Transportationedysthall provide the Town
with monthly written reports regarding the statdsconstruction activities,
and advise the Town promptly of any problems entsred in the course of
construction, including prompt written notice oetbccurrence of any event
that would materially interfere with the WTS Compganability to complete
the Water Transportation System in accordance théhMaster Schedule.

Easements and Rights-of-WayPrior to the commencement of construction,
the Town shall prepare documentation for and aegairthe Town’s expense,

all easements, rights-of-way, and other propegkts necessary to construct,
operate, maintain, repair, and replace the Watangportation System.

Licenses and Permits

2.6.1. Asto WTS Company Prior to the commencement of construction,
the WTS Company shall acquire, at its expenseliahses, permits, and
other governmental approvals necessary to condtradtVater Transportation
System. The Town shall expeditiously cooperaté wie WTS Company in
obtaining all such required licenses, permits, godernmental approvals in a
timely manner. The Town agrees to waive all fegsahy licenses, permits,
or approvals issued by the Town in connection witie activities




2.7.

contemplated by this Section 2 to the full extérat Town is permitted by law
to do so.

2.6.2. As to the Town Prior to the commencement of construction, the
Town shall be responsible for obtaining on or befdecember 31, 2007, an
analysis of assured water supply from the Arizorgpdtment of Water
Resources (“ADWR”) pursuant to A.A.C. R12-15-708, amended, which
analyzes the hydrologic conditions of the aquifed ase of the HIA Wells to
determine whether there is sufficient physical ity to support the
withdrawal of no less than 5,000 acre-feet of waterannum for a period of
100 years. If the foregoing analysis is not oladiby the stated date, then at
Chino Grande’s election, and upon 30 days writtetica to the Town, this
Agreement shall terminate and neither Party shalehany further obligation
hereunder, and the costs expended by each PaitypeHaorne by that Party.
The Town shall further be responsible for obtainingaintaining in good
standing, and complying with all necessary permitgenses, and
certifications for the operation of the Water Tramgation System. Chino
Grande and the WTS Company shall cooperate witf ¢lven in obtaining all
such determinations, permits, licenses, and agtitins in a timely manner.
The Town shall be responsible for metering the pagepfrom its HIA Wells
in conformance with ADWR’s regulations applicabte non-exempt wells,
and will share metering information with Chino Gadarnupon request. Chino
Grande shall also be permitted to independentlynax@, from time to time,
the metering of the pumpage and metering recordiseof own.

Town'’s Right to Inspect and Complete

2.7.1. Right to Inspect During the course of construction, the Town and
its agents shall have the right, but not the olilbga to inspect construction of
the Water Transportation System for the purposeaofdliting, testing,
inspecting, examining, including subsurface exgloraand testing, as the
Town, in the exercise of its reasonable discretiodeems necessary,
convenient, or proper to determine whether the Watansportation System
is in compliance with the Final Plans, as amendéld the Town’s written
consent, Prudent Industry Practices, and state lacal laws, rules, and
regulations. Any such inspection shall be uporsaaable notice to Chino




2.8.

2.9.

Grande and the WTS Company by the Town, and batireBa&hall coordinate
the timing of any such inspections. The Town shedpare written reports of
its inspections and promptly share such reportk thieé WTS Company, with
a copy being delivered to Chino Grande. The caonhtswith the WTS
Company required by Section 2.1 above shall regheeWTS Company or
its contractors to make such corrections to thestrootion as may be
reasonably directed by the Town to conform to timalRPlans and shall do so
in a timely manner to conform to the Master SchedulAny inspections
conducted by the Town pursuant to this Sectiomatentended nor shall they
be construed to constitute an approval or ratibcaty the Town of the
quality or fitness of the Water Transportation 8yst

2.7.2. Right to Complete If the WTS Company fails to make
commercially reasonable efforts to complete theaNatansportation System
in conformance with the Master Schedule and thealFPlans, becomes
insolvent or bankrupt, or is in any other matemabnner impaired or
prevented from completing the Water Transportaggstem in conformance
with the Master Schedule and the Final Plans, thenl following thirty days
written notice to the WTS Company which providesight to cure, and
provided that the Town is not in Default of this rAgment, and provided
further that no Force Majeure Event has occurriedll fiave the right, but not
the obligation, to complete construction of the @akransportation System.
The exercise of such right shall not terminate obégation of the Town
under any other provision of this Agreement.

Meetings At either Party’'s request, the Parties shall tmee reasonably
requested to discuss issues related to construatitire Water Transportation
System or the transportation of HIA Water.

Acceptance and Dedication

2.9.1. Completion When construction of the Water Transportatioat&y
is complete, the WTS Company shall notify the Townwriting that the
Water Transportation System is ready for final emn and cause the
engineer of the Water Transportation System tafged the Town and Chino
Grande that the Water Transportation System has mstructed in



compliance with the Final Plans. Such certificgttall include any approved
material deviations from the Final Plans as indidaby the “as-built”
drawings described in Section 2.9.2 below. Anyanal deviations shall
require the Town’s written approval. For purposéshis Section 2.9.1, the
Water Transportation System shall be deemed subsbaricomplete” once
all the following have occurred: (i) the Water Tsaortation System has been
constructed in substantial compliance with the Fipkns; (i) the Water
Transportation System has been fully tested andperational for the
purposes for which it is intended; (iii) the ArizonDepartment of
Environmental Quality has determined that the Watansportation System
is built in conformance with all applicable regulat requirements and has
provided its approval to operate; and (iv) any makeonstruction defect or
item of non-conformance with the Final Plans hasnbemedied or corrected
to the Town’s reasonable satisfaction. Any nonemak items remaining to
be completed will be listed on a punch list for gdation following
acceptance of the completion of construction. Suafch list items shall not
constitute a Default (as defined in Section 11.lowg but the WTS
Company shall be obligated to cause all punchitéeshs to be corrected,
solely at its cost.

2.9.2. As-Built Requirement Upon completion of the Water
Transportation System, the WTS Company shall farthe Town with three

sets of “as-built” drawings for these works on wEhrcible Mylar prints and

in digital format (GIS shape file format with Mettd existing in NAD 83,

Central Arizona Projection, units in feet, or dadifiles that can be imported
into Town’s GIS ESRI software ARCVIEW 9.2) markesd approved by a
professional engineer licensed to practice engingén Arizona.

2.9.3. Lien-Free Requirement Upon completion of the Water
Transportation System, the WTS Company shall catise Water
Transportation System to be free and clear ofiafisl and encumbrances,
except for (i) any liens and encumbrances assatiaii the financing of the
design and construction and related costs of theeMaansportation System,
including any such liens and encumbrances thed3aatie obligated to place
on the rights-of-way or easements through which Wester Transportation
System is located in order to secure financingymmsto Section 2.11 and (ii)
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any liens or encumbrances permitted or occasioggtdedbTown or acts of the
Town (collectively, the “Permitted WTS Encumbrari¢gesind shall certify

and deliver evidence reasonably satisifactory ® Tlown that the Water
Transportation System is free and clear of same.

2.9.4. Final Inspection The Town or its agents shall perform a final
inspection (the “Final Inspection”) of the Waterafsportation System within
30 days after the WTS Company satisfies the reoquéngs of Sections 2.9.1,
2.9.2, and 2.9.3 above (the “Final Inspection REjioIn connection with the
Final Inspection, the WTS Company shall provideTohan copies of all tests
and inspections conducted by the WTS Company orcdastractors or
consultants and documented by written reports. hWithe Final Inspection
Period, The Town shall issue its written letterasteptance (the “Letter of
Acceptance”); provided, however, in the event thewil identifies any
material defects in materials or workmanship, oitemal non-conformance
with the requirements of Sections 2.1, 2.2, orgh8ve, the Town shall notify
Chino Grande and the WTS Company in writing of sdefects (the “Defect
Notice”) within the Final Inspection Period and M&'S Company shall use
commercially reasonable efforts to cure such dsfastsoon as practicable.
After correction of the defects or non-conformarntbe, WTS Company shall
send a supplemental completion notice to the TolMme Town shall have 15
days after the date of such supplemental completaiite to re-inspect the
defective portions of the Water Transportation &ystind issue its Letter of
Acceptance. In the event the Town determinesahgtdefects have not been
corrected, the Town shall notify the WTS Companyvniting, and the WTS
Company shall proceed to remedy or correct suchctiein accordance with
this Section 2.9.4 until the Water Transportatiorst&m is accepted by the
Town. Any dispute over whether materials or workstap is defective or
not in conformance with the Final Plans shall bsoheed in accordance with
the terms of the Construction Contract.

2.9.5. Acceptance; ConveyanceWithin thirty days following the WTS
Company’s receipt of the Letter of Acceptance fritm Town, the WTS
Company shall cause the Water Transportation Systelne conveyed to the
Town pursuant to a bill of sale at a cost of noertbian $100 to the Town and
free of liens and encumbrances, except for the BedWWTS Encumbrances.
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2.10.

The date on which this conveyance is made is rdeto herein as the
“Conveyance Date.” Any such conveyance shall idelthe warranties set
forth in Section 2.9.6 below. Subject to the psoams of Section 2.9.6 below,
as of the Conveyance Date, the Town shall thereaften, operate, and
maintain the Water Transportation System at ite swmist and expense, and
may use the Water Transportation System for anyulapurpose, including,
but not limited to, the transportation of HIA Watprovided, however, that no
such use shall result in displacing the transpioriadf CV HIA Water. All
charges and recording fees associated with theegamee of the Water
Transportation System pursuant to this SectiorbZBall be solely borne by
the Town and the Town will not levy any tax, assesst or charge of any
type whatsoever upon Chino Grande arising out ofreated to this
Agreement, except to the extent provided for inti®ac5.7 in cases of CV
HIA Water sold to third parties and transportedotlygh the Water
Transportation System. Upon conveyance of the Watransportation
System to the Town, the Town shall assume theofisiss with respect to the
Water Transportation System and shall insure theeWaransportation
System against any loss or damage thereto.

2.9.6. Warranty Upon conveyance to the Town of the Water
Transportation System, any and all contractors gedidy the WTS Company
in the course of designing, constructing or instglthe Water Transportation
System shall provide a written warranty to the Tomarranting, for a period
of one year following conveyance of the Water Tpammtation System to the
Town, that: (i) the Water Transportation Systeml W& operational for its
intended purposes; (ii) all materials and workmgmgbr the construction of
the Water Transportation System will be of goodligpyanew and in good
working order; (iii) the Water Transporation Systeuifi be free from defects;
and (iv) the Water Transportation System will confowith the requirements
of this Agreement.

Manuals and Warranties Upon conveyance of the Water Transportation
System to the Town, the WTS Company shall furniséh Town with all
manuals provided to it from all contractors and enatmen that are required
for operation and maintenance of the Water Tranapon System, and shall
assign to the Town all warranties received by Clianande and/or the WTS

12



2.11.

Company from contractors and materialmen in conmecivith the Water
Transportation System so conveyed, whether suchants arise under the
terms of this Agreement or otherwise.

Construction Financing

2.11.1. Limited Obligation It is the intention of the Parties that the sast
constructing and installing the Water Transportat®ystem and modifying
the existing HIA Wells, including all direct anddinect costs (collectively,
the “Water Transportation System Costs” as defime&ection 2.11.7), be
payable solely from the revenues generated under Water Rights
Commitment Agreements (as defined below). Theiéxagcknowledge and
agree that in order to facilitate the completiontlud Water Transportation
System and the other improvements contemplatedhisy Agreement in a
timely manner, Chino Grande and the Town will hawemake monetary
advances and secure construction financing (then$€@uoction Financing”).
Notwithstanding any provision herein to the contrareither Chino Grande,
its principals and Affiliates, nor the Town shak lmbligated to incur any
personal financial liabilities with respect to tHimancing of the Water
Transportation System Costs. This Section 2.1fadll :iot be construed as
creating any indebtedness or general obligatioth@fTown. As provided in
Section 2.11.7 below, any and all advances of fubtolspay Water
Transportation System Costs shall, subject to prapecumentation, be
reimbursed from the revenues generated under ther\Raghts Commitment
Agreements.

2.11.2. Negotiation of Construction Financing Chino Grande shall be
responsible for structuring, negotiating, and abtgy the Construction
Financing on terms and conditions consistent with Agreement. The Town
shall cooperate with Chino Grande in structuringgatiating, and obtaining
the Construction Financing in a timely manner. Toevn shall provide to
Chino Grande, at no expense, the use of any dtaiffeoTown with expertise
needed to accomplish the foregoing. Prior to ettecwf any Construction
Financing documents, the Town shall have the righeview, comment on,
and approve the same, which approval shall notriveasonably withheld,
conditioned or delayed. The Town shall either h@agy to, or shall be an
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express third-party beneficiary of, all Construntléinancing documents, with
a full right to notice pursuant to the same. Ifi@hGrande and the Town
determine that, after making commercially reasomakgfforts, the
Construction Financing is not available on termd aonditions consistent
with this Agreement, the Parties shall negotiategood faith to develop
commercially reasonable financing alternatives. e Tdate on which an
irrevocable commitment letter or other financingneoitment acceptable to
both Parties is obtained pursuant to this Sectidrl Zhall hereinafter be
referred to as the “Financing Date.” |If, after @i Grande makes
commercially reasonable efforts, Construction Famag or a commercially
reasonable financing alternative is not obtaine®bgember 31, 2007, either
Party may, upon 30 days written notice to the otRarty, terminate this
Agreement with no further obligation by either Rarereunder, and the costs
expended by each Party shall be borne by that PaAgy Construction
Financing shall be on terms and conditions accéptalChino Grande, which
shall contain all or a portion of the followinga)(a repayment term of up to
ten (10) years; (b) principal amortization on aaskea ten year term; (c)
interest currently paid or cumulated to a perigqayment date or a balloon
date as negotiated with the lender; (d) financiogbé secured solely by
Commitment Payment Agreements (including, if agille in bond financing,
a debt service reserve fund equal to one year&dsidd principal and interest
payments on the bonds) and in a manner set fiortlan intercreditor
agreement between any holder of a mortgage on Yhélld Lands and the
Construction Financing lender, if applicable, whiehables existing land
acquisition financing to be retired as acreagegseeased to close the sale of
land related to a Commitment Payment Agreement; (@)con such other
terms and conditions as deemed appropriate angtabtde to Chino Grande.

2.11.3. Advances for Costs of Issuanc€hino Grande shall be responsible
for advancing all costs and fees associated wittetiaking the Construction
Financing (“Costs of Issuance”), to the extentshene cannot be capitalized
from the proceeds of the Construction Financingiy Advances of Costs of
Issuance by Chino Grande under this Section 24HaB be, subject to proper
documentation, reimbursed from the revenues gesttrahder the Water
Rights Commitment Agreements.
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2.11.4. Advances for Interest Expensas of the date on which the Town
issues its Letter of Acceptance pursuant to Se@i@, the Town shall be
responsible for payment of the accrued interedt tleaomes payable under
the Construction Financing, to the extent the saamot be capitalized with

the proceeds of the Construction Financing. Allates by the Town under
this Section 2.11.4 shall be subject to annual @pyations by the Town.

Any advances of interest expense shall be, subpeptoper documentation,
reimbursed from the revenues generated under ther\Raghts Commitment

Agreements.

2.11.5. Collateral Assignment The Parties consent to the collateral
assignment of the Water Rights Commitment Agreemédeéfined below)
and the Commitment Payments (defined below) foppses of securing the
Construction Financing. This Section 2.11.5 shatlbe construed as creating
or conveying any lien, charge, encumbrance, orrggadnterest upon any CV
HIA Lands.

2.11.6. Disbursement Agent Unless this Agreement is earlier terminated
pursuant to Section 2.11.2 above, within 120 ddysh® Effective Date, the
Parties shall negotiate a custodial agreement‘Qisbursement Agreement”)
with a mutually agreeable corporate trust agemt ({Bisbursement Agent”) to
provide the priorities, terms, and conditions undgtich proceeds of the
Commitment Payments will be disbursed, includingtheaut limitation,
repayment of the Construction Financing and theripies for reimbursement
of advances for Costs of Issuance, interest expesmse other expenses
authorized for reimbursement under this Sectioril.2.IThe Disbursement
Agreement shall provide that the Commitment Paysshall be disbursed in
the manner set forth in this Section 2.11.6 withwenty (20) days after
Escrow Agent’s delivery of such payments to Disborent Agent for each
Semi-Annual Period. It is contemplated by the Rartthat the priorities
waterfall for retention of funds and distributions be set forth in the
Disbursement Agreement will be as follows, unlessrdered or changed by
Chino Grande with the consent of the Town:

(1) disbursement to any secured lender with a lierhenQV HIA Land as of
the Effective Date (or any replacement of such tleat does not increase
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(2)

3)

(4)

(5)

(6)

(7)

(8)

the amount of indebtedness secured by such lietheimmount necessary
to obtain a release of the CV HIA Lands or otheeage being sold which
is conveyed in exchange for the Commitment Paymentpurchase
consideration from other third party CV HIA Landesg

perpetual and replenished (as drawn upon) fundingllcor part of one

year’s debt service or such other amount as negdtiaith any lender on
the Construction Financing or other indebtednessurned for WTS

construction, and related costs of land carry saslproperty taxes and
insurance, with disbursements to be made as demheyas and other
costs are incurred and paid;

disbursement to Chino Grande in a cumulative amoumder this

subsection (3) equal to the highest combined féderd state marginal
ordinary income tax rate on all recognized gainadsisted if applicable
as a result of an amended return or audit, fromHIA Land sales prior to
the date of such disbursement with such computassaming that Chino
Grande’s sole source of income and expense is €9¥nhHIA Land sales

and related costs;

payment, or reimbursement to Chino Grande, of afitx of obtaining
licenses, permits, governmental approvals, fingp@ttion and corrective
costs, if any, and any other authorization or utadémg required to
construct the WTS;

payment or reimbursement to Chino Grande or thenT@vhichever may
incur such costs), of all costs associated withHIX Land sales such as
surveying, Marketing Agent commissions, proratedperty taxes and
other closing costs;

payment or reimbursement to the Town of the costeeDCR and other
engineering services if not funded out of the Camston Financing or
other indebtedness incurred for WTS constructiorsyeant to Section
2.11.7 hereof;

disbursement to Chino Grande to reimburse it for @osts of Issuance
for Construction Financing advanced by it pursuentSection 2.11.3,
hereof;

disbursement to the Town to reimburse it for anyaades of interest
accruing on the Construction Financing pursuar@dction 2.11.4, hereof;
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perpetual and replenished (as drawn upon) funding ooe year’s
Disbursement Agent costs and fees, with disbursesmenbe made as
costs are invoiced and approved;

(10) disbursement to Chino Grande of the net proceedmypfthird party CV

HIA Land sale as to which the Town does not exerdis right of first
refusal under Section 5.5 hereof;

(11) payment of the Construction Financing in full;

(12) reimbursemenpari passu of Chino Grande’s and the Town'’s third party

(not in house/staff) attorneys’ fees to negotiatd draft this Agreement,
the Construction Agreement and any other agreenmeqgtsred as part of
the Construction Financing including the Disbursetggreement;

(13) other Water Transportation System Costs not otlserspecified above,

incurred by either Party and which are mutuallyeagrto by the Parties;

(14) disbursement to Chino Grande of any remaining fuafier items (1)

through (13) above.

2.11.7. Water Transportation System CostsAs used in Section 2.11.1
above, and subject to proper documentation, tha t&ater Transportation
System Costs” shall include any and all applicabtect and indirect costs
incurred by either Party to structure and implentéig Agreement and the
projects contemplated hereunder, including, butlingted to, (i) the cost of
the DCR and other engineering services; (ii) adgsh fees to negotiate and
draft this Agreement, the Construction Agreement] any other agreements
required as a part of the Construction Financinguiding, without limitation,
the Disbursement Agreement; and (iii) the acqusitof required rights-of-
way pursuant to Section 2.5 above. No costs $feihcluded for services
provided by employees, staff, or in-house persooh¢he Parties. All such
costs shall be reimbursed to the Party which imzlithe costs either from the
proceeds of the Construction Financing, to therexa@thorized by the terms
of the Construction Financing, as soon as pradecdtiowing the closing of
the Construction Financing, or, if not authorizeg the terms of the
Construction Financing, then pursuant to the dsbwment waterfall
provisions of Section 2.11.6 above.
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2.11.8. Limitation. Nothing in this Agreement shall require eitherti?&o
expend more than $500,000 in out of pocket costsctly related to the
implementation of this Agreement between the EffecDate and the date on
which funds are released following the closinghe Construction Financing.
If the out of pocket costs of either Party exce88(000 during this period,
the Parties, prior to incurring any additional spsshall meet and confer
regarding the extent to which additional expenéurare necessary or
advisable and shall make additional expendituresxicess of $250,000 per
Party only if mutually agreed upon.

3. Lease of Confirmed CV HIA Lands; Option to Lease BM Lands

3.1.

3.2.

Confirmation of HIA Status.CV HIA Lands that on the Effective Date have
been officially determined to be Historically Iraged Acres by ADWR
pursuant to A.R.S. 8§ 45-555(B) are referred to ineas “Confirmed CV HIA
Lands.” Those lands that have been so confirmed by ADWRbfathe
Effective Date are depicted in the ADWR report @edi “Identification of
Historically Irrigated Acres in the Big Chino Sulbdin,” which report is
attached hereto asxhibit “D.” Within 30 days after the Effective Date,
Chino Grande shall, at its sole expense, initiagegreparation of an ALTA
survey of the CV HIA Lands (which may include coltstion with ADWR to
obtain agency-approved descriptions of the CV Hlands), which survey
shall be performed by a qualified surveyor accdptab the Title Company
(as defined in Section 7.1) and completed as ekpadly as commercially
practicable. Upon completion, the Parties shallehte right to review and
approve the survey. The survey shall set forthléigal descriptions of the
Confirmed CV HIA Lands and Confirmable CV HIA Landshich shall be
added hereto aBxhibits “E-1" and “E-2,” respectively. The survey also
shall determine the legal description of the Conéible CV HIA Lands,
which shall be added hereto in accordance withi@e&t3 below.

Exclusive Lease of Confirmed CV HIA Lands; Use, Quancy and Control
In consideration of the Rent described in Sectidnli@low and the payments
set forth in Section 4.5 below, effective as of EBifective Date Chino Grande
hereby leases to the Town and the Town herebyddeas® Chino Grande, all
of the Confirmed CV HIA Lands. The leasehold ietrin the Confirmed CV
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3.3.

3.4.

HIA Lands granted to the Town pursuant to this ®ecB.2 is hereinafter
referred to as the “Lease.” The Confirmed CV HlAnds subject to the
Lease, and the Confirmable CV HIA Lands, if andsath time as they
become subject to this Lease in accordance withid®e®&.3 below, are
collectively referred to as the “Leased CV HIA Latid The rights granted to
the Town under the Lease shall include the exckugght to occupy, control,
and use, but not develop, the Leased CV HIA Lasdbject to the terms and
conditions of this Agreement, including Chino Graisdretained grazing
rights as set forth in Section 3.6.

Right to Lease Confirmable CV HIA Lands Confirmeditek the Effective
Date It is Chino Grande’s intent to prepare documgn&vidence after the
Effective Date to support a determination by ADWHttadditional property
within CV Ranch (“Confirmable CV HIA Lands”) qualds as Historically
Irrigated Acres. The Town shall cooperate with r@hiGrande as Chino
Grande prepares such documentary evidence and,papared, the Town
shall submit the same to ADWR. Immediately uponngeofficially
determined to be Historically Irrigated Acres by WIR pursuant to A.R.S. §
45-555(B), any such additionally confirmed acreslistautomatically be
deemed Confirmed CV HIA Lands, and shall be inctlde Leased CV HIA
Lands in the Lease as of the date(s) of such detation(s) (the “Subsequent
Confirmation Date(s)”). The legal description betConfirmable CV HIA
Lands confirmed as Historically Irrigated Acreseafthe Effective Date shall
be added hereto &xhibit “F.” All costs associated with the determination
of Confirmable CV HIA Lands pursuant to this Sent®3 shall be borne by
Chino Grande.

Lease Term; Extensions

3.4.1. Term of Lease The term of the Lease (the “Term” or the “Lease
Term”) (i) of Confirmed CV HIA Lands pursuant to Gen 3.2 above shall
be 110 years from the Effective Date; and (ii) @nh@rmable CV HIA Lands
confirmed after the Effective Date pursuant to BecB.3 above shall be 110
years from the Subsequent Confirmation Date(s)vigeanl, however, that the
Town shall have the right to extend such terms yams to Section 3.4.2
below; and provided further that the Lease hasbeen terminated in whole
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3.5.

or in part due to the operation of subsection 3.4&8ow.

3.4.2. Extensions to Lease TermFor so long as the Lease is in effect and
has not been terminated as provided herein, andidqe@ no Default has
occurred which remains uncured, the Town shall tibeeright to extend the
Term of the Lease with respect to those Leased GV/Llands subject to the
Lease from time to time for the period of time resa@y to make the CV HIA
Water available to the Town for 100 years fromdhéee of the issuance of any
Certificate of Assured Water Supply (“CAWS”) purstido A.A.C. R12-15-
704, as amended, that is based upon the CV HIA Waléne Town may
extend the Term of the Lease by giving notice tinGlGGrande in the manner
provided for in Section 14.3 below, which noticalslspecify the length of
time the Town desires to extend the Lease and dasdd CV HIA Lands as
to which the Lease is being extended. Upon gi\dnogh notice to Chino
Grande, the Lease shall be extended as to thecapfdi Leased CV HIA
Lands for a period of 100 years from the date mrediin said notice without
further action by either Party. The Town shallyide Chino Grande with
copies of all CAWS for which an extension of theake Term is required
pursuant to this subsection within 30 days of thewir’s receipt of the
originals of such CAWS from ADWR.

3.4.3. Partial Termination for Non-PerformanceThe Lease of Leased CV
HIA Lands is partially terminable due to the opematof subsection 5.4,
pertaining to Town’s failure to meet the Annual Goitment requirement set
forth therein.

Rent The Town shall pay to Chino Grande a one-tim& payment of
$10.00 for each acre of the Leased CV HIA Lands {Rent”) as follows:

3.5.1. As to Leased CV HIA Lands Confirmed as of Effectbate The
Rent applicable to each acre of Leased CV HIA Larmisfirmed as of the
Effective Date (approximately 740 acres) shall belpo Chino Grande by the
Town by December 31, 2007. One hundred percenth@fRent shall be
reimbursed to the Town out of proceeds from the mdament of CV HIA
Water pursuant to Section 4 below.

20



3.6.

3.7.

3.8.

3.9.

3.5.2. As to Leased CV HIA Lands Confirmed after Effectidate The
Rent applicable to each acre of Leased CV HIA Lacmisfirmed after the
Effective Date by ADWR pursuant to Section 3.3 ab{up to approximately
260 acres) shall be paid to Chino Grande by thenTawthin 60 days of the
Subsequent Confirmation Date. One hundred percetite Rent shall be
reimbursed to the Town out of proceeds from the mdament of CV HIA
Water pursuant to Section 4 below.

Retained Grazing Rights.The CV Ranch, including without limitation the
Leased CV HIA Lands, is as of the Effective Datbjsct to a grazing lease
and a farming lease. The Town acknowledges thagtaeng lease does not
interfere with the use and occupancy contemplatetbuuits Lease of the CV
HIA Lands. The Parties agree, however, that thenifeg lease shall be
terminated within 30 days after the Effective Daiad Chino Grande shall
take all steps necessary to ensure that the farieasg is terminated and all
irrigation activities cease on the Leased CV HiMAdla within such 30 day
period. In consideration for the Town’s right tarphase CV HIA Lands as
set forth in Section 4.5 of this Agreement, the Tagrees that Chino Grande
shall retain the right to graze livestock on theadedd CV HIA Lands until
such time, if any, that the Town shall purchaseoala portion of such lands
from Chino Grande in accordance with Section 4.thisf Agreement.

Other Expenses During Lease Teriach Party shall pay all of its own costs
and expenses arising in connection with the Le&3é¢IA Lands.

Insurance The Town and Chino Grande shall each obtainkaeg in force
during the Term a policy of commercial general ilib insurance in a
commercially reasonable amount written on an oetw& basis insuring
against any liability arising out of their respgetiuse and occupancy of the
Leased CV HIA Lands and all areas appurtenant tihere

Memorandum of Lease, Option to Purchase, and Grarfight to Reserve
Easement and Covenantd/ithin 30 days after a legal description of the
Confirmed and Confirmable CV HIA Lands has beerppred, if requested
by either Party, a Memorandum of Lease shall berdsxl as provided in
Section 13 evidencing the Lease and the OptionutcHase the Leased CV
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3.10.

HIA Lands granted to the Town.

Termination of Lease Any termination of this Agreement will termieahe
lease of the CV HIA Lands to the Town. Upon susimination, the Parties
will record a notice of termination terminating theemorandum set forth in
Section 3.9.

Water Commitments; Payment of CV HIA Water Pric@titn to Purchase; Transfer

of Title to Leased CV HIA Lands; Title Review

4.1.

CV _HIA Water Commitments Pursuant to Section 5 below, the Town shall
use commercially reasonable efforts to commit C\A MVater (a “CV HIA
Water Commitment”) for use by developers and ameioparty to whom it
has the lawful right to make such commitments (“GMA Water
Beneficiaries”) to enable them to obtain an assuvester supply for
developments within the Prescott AMA to be servedhe Town’s municipal
water utility. The Town shall make such commitnseptirsuant to terms and
conditions established by the Town in separateemgeats with such CV HIA
Water Beneficiaries (the “Water Rights Commitmentgréements”).
Alternatively, if ADWR designates the Town as hayian assured water
supply on the basis of the CV HIA Water, the Towmalsmake commercially
reasonable efforts to commit the CV HIA Water faewy CV HIA Water
Beneficiaries who will not be required to sepanatabtain CAWS for their
developments within the Town. The price chargedCid HIA Water
Beneficiaries by the Town for a CV HIA Water Commént made prior to
the start of the second Contract Year (definedvoekhall be not less than
$45,000 per acre-foot (or $9,000 per residentiat permitted pursuant to
each applicable subdivision plat, whichever is gmgaof 100-year supply of
CV HIA Water so conveyed, as upwardly adjusted yams$ to Sections 4.2
and 4.3 (the “CV HIA Water Price”). Beginning dtet start of the second
Contract Year and at the start of each Contract Yreareafter, the CV HIA
Water Price shall be subject to adjustment purst@arbection 4.2 below.
Calendar year 2008 shall constitute the first “Cactt Year” and each
successive calendar year thereafter during the tdrthis Agreement shall
also constitute a “Contract Year.”
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4.2.

4.3.

4.4,

CV HIA Water Price AdjustmentThe CV HIA Water Price for each Contract
Year of this Agreement after the first Contract i¥ehall be adjusted at the
beginning of each Contract Year by the amount of eimange during the
preceding Contract Year as determined by referemt¢ee Construction Cost
Index and Building Cost Index published in the HEmgring News-Record,
the average of which indices is hereinafter retktie as the “ENR Index,”
provided that said adjustment shall not result idearease in the CV HIA
Water Price. The month of January shall be thetmoeferenced in the ENR
Index for purposes of making the adjustments regubyy this Section 4.2,
and the reference period for each adjustment $leathe previous Contract
Year. The formula to be used to adjust the CV MVAter Price shall be:
[((Current ENR Index — Previous ENR Index) + PresddENR Index) + 1] x
Previous CV HIA Water Price = Adjusted CV HIA Watérice. For
example, for the adjustment to be made in 2008cé#heulations shall be as
follows: The ENR Index for January 2007 shall bbtscted from the ENR
Index for January 2008. The result shall then ivedeld by the ENR Index
for January 2007. One shall then be added todkelting quotient, and that
result shall then be multiplied by the CV HIA WakRice of the previous year
to determine the CV HIA Water Price for the themst@rg year. In the event
the ENR Index is discontinued, the Parties shale@do substitute another
index generally recognized to be reasonably conpara A sample
calculation showing the first and second CV HIA ¥fa®rice adjustments is
attached to this Agreement Eghibit “G”.

Minimum Price for CV HIA Water Sections 4.1 and 4.2 above
notwithstanding, the CV HIA Water Price shall net lower than the highest
amount previously received by the Town for Town HMater.

CV HIA Water Beneficiaries’ Payment for CV HIA LasadThe Water Rights
Commitment Agreements shall provide that the CV MVAater Beneficiaries
shall remit 100 percent of payments for the CV HMater Commitment in
cash, by wire transfer or via certified check (tB®@mmitment Payments”) to
the Escrow Agent (defined below). The Town shaldbligated to ensure
that CV HIA Water Beneficiaries pay, and Chino Gfarhas the right to
receive, the CV HIA Water Price in an amount ngsléhan the Commitment
Payment, subject to the payment waterfall priggiset forth in Section 2.11.6
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4.5.

above, as payment for conveyance of the Confirméd@A Lands pursuant
to Section 4.5.

Exercise of Option to Purchase; Transfer of CommithPayments to Chino
Grande; Conveyance of Leased CV HIA Lands to therfo

4.5.1. During the term of this Agreement, provided no Ddtfadas occurred

which remains uncured, the Town shall have theoopto purchase the
Leased CV HIA Lands. The option may be exercisdg as and to the extent
that the applicable Commitment Payments are deggb&ly CV HIA Water

Beneficiaries with the Escrow Agent. The Town nexgrcise its option only
by delivering written notice (the “Election Notigeto Escrow Agent and
Chino Grande from time to time on or before thd lassiness day of each
January and July in each Contract Year. The HEledtiotice shall specify the
amount of the Commitment Payments deposited welEscrow Agent in the
preceding semi-annual period (January — June dgd-JDecember) ( each a
“Semi-Annual Period”) and the Town’s election toesise the option to
purchase the acreage of Leased CV HIA Lands canebpg to such

Commitment Payments.

4.5.2. The closing of the transfer of Leased CV HIA Lartdsthe Town
shall occur at the offices of the Escrow Agent iccadance with the
following procedure and the escrow instructiongh& Parties which are not
inconsistent with this Agreement. Subject to Sect.5.3 below, throughout
the term of this Agreement, on or before the lastress day of each January
and July, Chino Grande shall deliver to the EscAayent a special warranty
deed in substantially the recordable form attachedExhibit “H” (the
“Special Warranty Deed”) conveying the number ofeacto be conveyed
based on Commitment Payments which have been dslivte Escrow Agent
for the preceding Semi-Annual Period. At the Gigsithe Escrow Agent
shall, in accordance with Section 7 below, (i) aske to the Disbursement
Agent the total amount of Commitment Payments wackiby the Escrow
Agent during the immediately preceding Semi-AnnRatiod, together with
interest received thereon, less the Rent paid byTibwn for the relevant
Leased CV HIA Lands pursuant to Section 3.5 ab@i)erelease to the Town
an amount equal to such Rent payments; (iii) re¢bed Special Warranty
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4.6.

Deed delivered by Chino Grande conveying to the Mt simple title to the
applicable number of Leased CV HIA Lands in accooga with the
requirements of Section 4.6 below; (iv) deliver, issue an unconditional
commitment to deliver, the Title Policy (defined $ection 6.1 below) to the
Town; and (v) deliver to the Town an affidavit fradmino Grande stating that
Chino Grande is not a “foreign person” as definedhe Internal Revenue
Code of 1986, or other appropriate evidence thafTibwn is not required to
withhold taxes under Section 1445(a) of the InteRevenue Code. To the
extent less than 40 acres of Leased CV HIA Landsane after all other
Leased CV HIA Lands have been conveyed hereunider‘Qdd-Lot Acres”),
the Escrow Agent shall, pursuant to this Sectidn24and Section 7 below,
convey to the Town the entire quantity thereof. (e amount less than forty
acres) by a single Special Warranty Deed after Eserow Agent has
received, in full, Commitment Payments for the CARNVater applicable to
the Odd-Lot Acres (i.e., Odd-Lot Acres x 3 x thernkapplicable CV HIA
Water Price).

4.5.3. If, at the conclusion of a Semi-Annual Period, Bserow Agent has
not received Commitment Payments for at least l&@@-feet of CV HIA
Water (the “Minimum Closing Amount”), the Escrow Agentahhold such
Commitment Payments and not release them or regdgghecial Warranty
Deed conveying Leased CV HIA Lands until the cosidn of the following
Semi-Annual Period (or such subsequent Semi-Anfaaiod in which the
Minimum Closing Amount has been deposited).

45.4. In the event that Chino Grande shall find it adwleato seek an
alternative Escrow Agent to hold the funds transirby the Town as
provided herein, the Town and Chino Grande shaltkwapoperatively to
select a successor escrow agent.

Orderly Conveyance of Leased CV HIA LandSo as to avoid random
transfer of title of Leased CV HIA Lands, the Le&s€V HIA Lands
conveyed to the Town pursuant to Section 4.5.2 alstall be conveyed in
contiguous blocks of 40 acres or more beginningh wifie northernmost
Leased CV HIA Lands and progressing in a southdirgction as additional
Leased CV HIA Lands are conveyed. Upon the Towdedvery of an
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4.7.

4.8.

Election Notice, Chino Grande shall identify thepkgable acreage for
conveyance to the Town, attempting insofar as jwaale to ensure that the
acres of Leased CV HIA Lands thereafter conveyadll ¢fe contiguous to

another acre of Leased CV HIA Lands previously eyad, and shall direct
the surveyor to prepare a legal description thereiod deliver it to the

Escrow Agent.

Chino Grande Conveyance subject to Restrictive Gawes and Reservation
of EasementsPrior to conveying title to the Leased CV HIA Lanar any
portion thereof, Chino Grande may reserve ingreslsegress easements over,
under, across and through such Leased CV HIA Lémdhiture utilities and
roadways serving lands retained by Chino Grande.addition, such other
non-water consuming uses upon which the Parties sndgequently agree
(such as, by way of example and not limitationzgrg), and the Parties shall
meet to determine the location and precise scopedf uses. Any easements
shall be in such form and substance as is necessagtisfy requirements of
applicable government authorities including witholitnitation those
approving any subdivision plat for lands retaingd @hino Grande. The
Town shall assist and cooperate with Chino Grand wespect to the
foregoing. Prior to the conveyance of the CV HlAnds pursuant to this
Section 4.7, Chino Grande shall further have tightrto record perpetual
restrictive covenants on the Leased CV HIA Landsctwiiun with the land
and which prohibit the development of such land$ eequire that they shall
remain substantially in their natural state as ogace.

Retirement of CV HIA Lands from lIrrigation Within 30 days after the
Effective Date, Chino Grande shall retire fromgation all Leased CV HIA
Lands in exchange for ADWR approval for the Town wigthdraw and
transport CV HIA Water pursuant to that certain lmagpion known as
Request for Transportation of Groundwater Withdramvthe Big Chino Sub-
basin to the Prescott Active Management Area (foumber 761659) filed by
the Town with respect to the CV HIA Land on Apri6,22007, as such
application may be supplemented or amended fronme tim time (the
“Transportation Application”). The Parties herebgree that if ADWR
rejects the Transportation Application, Chino Grarsthall have the right to
reinstitute irrigation of the CV HIA Lands. Anynds retired from irrigation

26



4.9.

pursuant to this Section 4.8 may be used by Chiman@ for grazing
purposes, provided no water is withdrawn from slactus for stockwatering
use.

Title Review Within 15 days after a legal description of then@wned and
Confirmable CV HIA Lands has been prepared andveedd to Escrow
Agent, Escrow Agent shall deliver to the Town anti©® Grande a
Commitment by the Title Company (the “Title Commént”) to issue the
Title Policy. The Title Commitment shall be accanped by legible copies
of all documents referred to therein as exceptionstle. The Town shall
have 15 days after its receipt of the Title Comnettnand legible copies (or
best copies available to the Title Company) toeevthe Title Commitment
and deliver to Chino Grande and Escrow Agent writietice of its objection
to any title exception reflected in the title doents delivered to the Town.
If the Town delivers a title objection notice, Chirande may, but shall not
be required to, attempt to eliminate the disappiditee matter within 15 days
thereafter (“Title Cure Period”). If Chino Grandees not eliminate or cure
the disapproved title matter within such 15 dayiqeerthe Town’s sole and
exclusive remedy shall be either to terminate Agseement by giving written
notice of termination, or to agree to take titldjsat to the disapproved title
matter. If written notice terminating the Agreerh&nnot delivered by the
Town within 5 days after expiration of the Title i@uPeriod, the Town shall
be deemed to have elected to take title subjetite¢alisapproved title matter
which, together with all other matters shown on Thtée Commitment, shall
be deemed “Permitted Encumbrances.”

5. Minimum Annual HIA Water Commitment

5.1.

Town’s Minimum Annual CommitmentThe Town shall make commercially
reasonable efforts to commit to HIA Water Benefi@a the right to rely upon
(for assured water supply purposes) a minimum & 2&e-feet of CV HIA
Water each Contract Year (the “Annual Commitment”)The Annual
Commitment obligation of the Town shall only beisigd upon: (i) delivery
of the corresponding Commitment Payments to thed#ségent pursuant to
Section 4.4 above; (ii) submittal of an Electiontide to the Escrow Agent by
the Town for the corresponding number of acres WfHIA Lands; and (iii)
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5.2.

5.3.

5.4.

the transaction for such acres closes no later tharend of the next Semi-
Annual Period following the Contract Year in questi However, provided
the Town has not exercised its right of first rafugs detailed in Section 5.5
below, Chino Grande shall have the right to sejuantity of CV HIA Water
(and the corresponding number of acres of CV HIAds) equivalent to the
amount by which the Town fails to satisfy its Anh@mmitment. The
Town and Chino Grande shall cooperate in identgfysnd securing the
services of a qualified independent water markegirgfessional or firm (the
“Marketing Agent”), and the fees assessed by thekbtang Agent shall be
paid by the Disbursement Agent as provided in $8i11.6 above.

Preliminary Commitments. Commitments of CV HIA Water, if any,
effectuated between the Effective Date and Decen®ier2007 shall be
credited as commitments during the first ContraeaY

Additional Commitments by the TownAfter fulfilling its minimum
commitment obligation (the Annual Commitment) inyadontract Year, the
Town shall have the right to commit (for assuredervaupply purposes), and
to receive Commitment Payments for, Town HIA Watar quantities
equivalent to 20 percent of the quantity of CV Hater committed during
that same Contract Year. During 2007, the Towdl &leafree to commit up
to 100 acre-feet of Town HIA Water regardless & guantity of CV HIA
Water committed in 2007, and the Town shall useréign of the proceeds of
such commitments of Town HIA Water to defray theviitcs costs incurred in
relation to this Agreement.

Failure to Meet Annual Commitmentlf the Town fails to meet the Annual
Commitment in any Contract Year, Chino Grande dhale the right, subject
to Section 5.5 below, to convey in the subsequemti@ct Year a quantity of
CV HIA Water equal to the number of acre-feet byichlthe Town failed to
meet the Annual Commitment (a “Commitment Shortagetovided such
water is conveyed to a third party for use outsaflehe Town’s municipal
boundaries. For example, if in the second Contraer the quantity of CV
HIA Water committed by the Town equals 190 acré;f€hnino Grande may
market up to 30 acres of Leased CV HIA Lands antbu@0 acre-feet of CV
HIA Water for use outside of the Town’s boundargsyvided the Town has
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5.5.

first declined to purchase such amount of CV HIAt®/gursuant to Section
5.5 below. A quantity of Leased CV HIA Lands eqgtmthe number of acre-
feet of CV HIA Water conveyed to third parties puast to this Section 5.4 or
Section 5.6 below divided by three shall be relddszm the Lease.

Town’s Right of First Refusal At least 30 days prior to consummating a
transaction with a third party as contemplated lkgti®n 5.4 above, Chino
Grande shall notify the Town that it has 30 daysptowchase from Chino
Grande a quantity of CV HIA Water equal to the amtd@hino Grande seeks
to convey pursuant to a bona fide offer to purchasen a third party (the
“Offer”). The Town will have the right to purcha§&®/ HIA Water pursuant
to the terms of the Offer by giving written notitee Chino Grande within ten
days after Town's receipt of the Offer ("Acceptamimtice"). If the Town
timely and properly elects to exercise the RightFakt Refusal upon the
terms contained in the Offer, the Town will be bduo purchase the same
strictly in accordance with the terms of the Offdf. (i) the Town notifies
Chino Grande in writing that the Town elects notrtatch an Offer upon the
Town’s receipt of any Offer, or (ii) the Town doest timely deliver an
Acceptance Notice to Chino Grande with respectrityp @ffer, then Chino
Grande shall have no further obligation to the Tamder this Section 5.5
with respect to the applicable Offer, and Chinor@eshall thereafter have
the right to sell the CV HIA Water to the third pawho initially made the
Offer in accordance with the terms of such OffeNotwithstanding the
foregoing to the contrary, once Chino Grande atldrd party purchaser have
entered into a purchase and sale agreement f@\thdIA Water and opened
escrow, Chino Grande shall have the right to rethegerms of such purchase
and sale agreement in a manner that does not albtarihange the terms of
the Offer as presented to the Town, including tgbktrto adjust the purchase
price specified in the Offer by not more than thpeecent, without incurring
any liability to Town under this Section 5.5. Thewn shall not allow the
Right of First Refusal to be placed of record. Eméire amount of CV HIA
Water purchased by the Town pursuant to the RidghFist Refusal, or
conveyed to a third party after the Town declinefads to exercise its Right
of First Refusal, shall be credited towards the dainCommitment of the
immediately preceding Contract Year and the diffeeebetween the Annual
Commitment and such quantity purchased shall repteshe new
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5.6.

Commitment Shortage (if any) from that year. Fraraple, if in the first
Contract Year the Town commits 190 acre-feet purst@ its obligations
under Section 5.1 above and in the second Conteat purchases 30 acre-
feet of CV HIA Water pursuant to the Right of FiRsfusal, the Commitment
Shortage in the first Contract Year shall equab6éfe-feet. Time is strictly of
the essence of each and every provision in this@es.5.

Cumulative Effect of Town’s Failure to Meet its Amd Commitment
Obligation Beginning with the first Contract Year, a rummicumulative total
of the Annual Shortage and Annual Surplus (defineckin as the number of
acre-feet of CV HIA Water committed by the Town anContract Year
pursuant to Section 5.1 above, plus any water gmd/é¢o a third party
pursuant to Section 5.4 or acquired by the Towrsyamt to Section 5.5,
minus the Annual Commitment) shall be determinedefach Contract Year.
If, after the conclusion of a Contract Year, thenalative total of all Annual
Shortages less the cumulative total of all Annuaipfises equals or exceeds
that year's Cumulative Deficit (as defined belowe Town shall have 180
days to: (i) commit to third parties who make Conmant Payments to the
Escrow Agent, or acquire (by making direct paymenthe Escrow Agent),
the necessary quantity of CV HIA Water to reduce @umulative Deficit
below the quantity specified for that Contract Ye@) submit an Election
Notice to the Escrow Agent for the correspondinghbar of acres of CV HIA
Lands; and (iii) close the transaction for sucteagro later than the end of the
next Semi-Annual Period following the Contract Ydar question. For
purposes of this Section 5.6, the term “Cumulaiedicit” shall mean, in the
first Contract Year 180 acre-feet, in the secondt@at Year 170 acre-feet, in
the third Contract Year 160 acre-feet, in the fou@ontract year 150 acre-
feet, and in each subsequent Contract Year aftefotlrth Contract Year, 140
acre-feet. The Town'’s failure to convey or pureéhasch amount of CV HIA
Water after such 180-day period shall constitutBedault for purposes of
Section 11 below, and shall entitle Chino Grandestminate this agreement
pursuant to Section 11, provided, however, in thene the Water
Transportation System has been completed, the temmas provisions of
Section 5.7 shall survive termination of this Agremt and shall extend to
marketing efforts for CV HIA Water beyond Sectiod.5 The amount of any
CV HIA Water sold to third parties by Chino Granide use outside of the
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5.7.

Town’s municipal boundaries during the above-refeesl 180-day period
shall be credited against the Cumulative Deficit.

Covenant of CooperationTo the extent commercially reasonable, the Town
covenants to cooperate with Chino Grande in itsreffto market HIA water
to third parties, to effectuate Chino Grande’s tsglo market such water
rights as authorized under Section 5.4 hereofuding by providing available
capacity {.e., capacity not then being used to deliver waterustomers of the
Town’s municipal water utility) in the Water Trarspation System and those
portions of the Town’s water mains that may bercdanected to the Water
Transportation System, provided that Chino Grandethe third party
acquiring such water rights from Chino Grande shady the Town’s
established, non-discriminatory utility rates faartsportation of potable water
in the Town’s municipal water system, excluding tiwst of distribution of
water to the Town’s retail water customers. Thevitshall also cooperate
with Chino Grande or any third party acquiring wateghts pursuant to
Section 5.4 in obtaining a water storage permistorage of such water in the
Town’s existing or future permitted water storageilities, provided that
Chino Grande or the third party acquiring such watghts shall pay all costs
of obtaining the water storage permit and shaltgafter pay an annual fee
sufficient to cover the proportionate share of tbest of operating,
maintaining and repairing the water storage faedit(and a proportionate
share of the cost of constructing any future peeditvater storage facilities
not in existence on the Effective Date). CV HIAndsg sold to third party
buyers will operate as a partial termination of tlease as to those lands, and
the Parties will amend the Memorandum of Water Ress Agreement and
Lease to reflect the revised legal description. the event the Water
Transportation System has been completed, the tandsprovisions of this
Section 5.7 shall survive termination of this Agremt and shall extend to
marketing efforts for CV HIA Water beyond Sectiod .5

Conditions to Lease and Subsequent Purchase; BEnvinatal Site Assessment

6.1.

Contingencies to Lease and Subsequent Exercisepttbr®@ The Town’s

obligation to lease the CV HIA Lands, and to subeadly purchase the Leased CV
HIA Lands upon exercise of the option to purchasesubject to the satisfaction of
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the following conditions: (i) Chino Grande’s repeagations and warranties set forth
in Section 12.1 below are materially true, completed correct, on and as of the
Effective Date and the date of conveyance pursta&ection 4.5.2 above; (ii) the
environmental site assessments conducted pursoar8ettion 6.2 below have
confirmed there are no recognized environmentatlitioms affecting the Leased CV
HIA Lands; (iii) Chino Grande has the legal powaasthority and ability to deliver to
the Town exclusive possession of the Leased CV HHAds, subject to the Permitted
Activities; and (iv) as of the date of conveyandeliver to the Town a policy of title
insurance insuring the Town’s fee simple title tee tCV HIA Lands conveyed
pursuant to Section 4.5.2 above (the “Title Pol)cyThe Title Policy required by this
Section 6.1 shall be an ALTA Extended Owner’'s Bob€ Title Insurance and shall
be subject to standard preprinted exceptions aadPdrmitted Encumbrances. The
Title Policy shall be in an insured amount equalttie designated land value as
provided in Section 7.2 and shall insure the Towa&s simple title to the property
being conveyed. The Town may at its election am@dast obtain such endorsements
as are deemed necessary by the Town and refletthd Title Commitment.

6.2. Environmental Site Assessment

6.2.1. _After the Financing DateWithin 10 days after the Financing Date,
Chino Grande shall, at its sole expense, causeetacdmmenced (and
completed as expeditiously as commercially prabtea a Phase |
Environmental Site Assessment of the Confirmed @odfirmableCV HIA
Lands in accordance with the American Society festing and Materials
(“ASTM”) Standard E 1527 — 05 for the purpose dantfying the existence
of any recognized environmental conditions in catio@ with the CV HIA
Lands. If Chino Grande has previously securedas@h Environmental Site
Assessment that satisfies ASTM Standard 1527 4 @ty have that Phase |
updated, provided that the environmental profesgigerforming such site
assessment confirms in writing that the Town shallentitled to rely on the
contents thereof. If the environmental profesdiamnducting the Phase |
Environmental Site Assessment determines that bejosund testing for
recognized environmental conditionse( a Phase Il Environmental Site
Assessment) is warranted, the Parties shall prgmplet to confer regarding
how to proceed; provided, however, the Town, atsi¢ée discretion, may
immediately terminate this Agreement as to anyriupperformance owed by
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the Town. Chino Grande shall provide to the emnmnental professionals
conducting the site assessment such historicatmrdbon regarding the CV
HIA Lands as may be reasonably requested to faiglithe site assessment,
and shall make available for meetings with the mmrental professionals
appropriate personnel having knowledge of such eratt Any and all
environmental reports prepared pursuant to thigi@e6.2 shall be for the
benefit of the Town, and the environmental prof@sai preparing the reports
shall expressly confirm in writing that the Towraitbe entitled to rely on the
contents thereof.

6.2.2. Upon Conveyance of CV HIA LandsThe Town may, at its expense
(but subject to reimbursement pursuant to Sectiad.8), update the Phase |
Environmental Site Assessment required under Se&id.1 above pursuant
to ASTM Standard E 1527 — 05 as to any CV HIA Landaveyed to the
Town pursuant to Section 4.5.2 of this Agreememiny environmental
conditions found to exist at such time shall, ibisad by Chino Grande, be
remediated to the extent they are no longer a rezed environmental
condition and do not present a significant riskhieman health and the
environment. If Chino Grande fails or is unablesteccessfully remediate
such environmental conditions in accordance withftregoing standard, the
Town may accept the CV HIA Lands or decline to aegthe CV HIA Lands.

7. Closing; Escrow

7.1.

The Town and Chino Grande shall provide writtertringions to Chicago
Title Insurance Company, Attn: Melissa CocanowaarBh Manager, 2398
East Camelback Road, Suite #250, Phoenix, Arizdb@l@® (the “Escrow
Agent”) to hold all documents and Commitment Paytmerquired for the
water commitments contemplated under Section 40%.2his Agreement,
including, without limitation, the Special Warraneed and the escrow
instructions, which escrow instructions shall cantae provisions set forth in
the form attached agxhibit “I” to this Agreement and such other
instructions as are appropriate consistent with fkgreement (the “Escrow
Instructions”). From the date of deposit untilsilay of each conveyance of
Confirmed CV HIA Lands pursuant to Section 4.5.2\ah) the Commitment
Payments shall be invested in an account (the tsckccount”) for the
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7.2.

7.3.

benefit of and at the direction of Chino Grande] &scrow Agent shall be so
instructed. The Parties may provide additionalrutdions to the Escrow
Agent provided they are agreed to in writing byhoétarties and are not
inconsistent with the Escrow Instructions. As usedhis Agreement, the
term “Title Company” means Chicago Title Insura@mmpany.

Upon the conveyance of Confirmed CV HIA Lands ircadance with

Section 4.5.2 above (a “Closing”), the Escrow Agshall: (i) record the

Special Warranty Deed with the County Recordettlier County of Yavapai,
Arizona, for recordation in the Official Records ¥havapai County; (ii)

deliver to Disbursement Agent the Commitment Paymdless the Rent
reimbursement to the Town pursuant to Section Bdve) applicable to the
relevant Confirmed CV HIA Lands in accordance wite Settlement
Statement (as defined in the Escrow Instructiofis);remit to the Town the

Rent reimbursement applicable to the relevant Coefd CV HIA Lands

pursuant to Section 3.5 above; and (iv) deliver Tk Policy to the Town.

The Town and Chino Grande shall furnish to the &scAgent, in a timely

manner, any information requested by the EscrownAg®at is necessary for
the Escrow Agent to perform its duties in connecttwith Chino Grande’s
conveyance of Confirmed CV HIA Lands to the Towr &hne transfer of the
Commitment Payments to the Disbursement Agent.

Closing Costs All costs and expenses of closing pursuant i® $ection 7,
including recording and escrow fees and chargesth@edcosts of any title
reports associated with the conveyance of the @uoefi CV HIA Lands
pursuant to Section 4.5.2 above shall be dividathky between the Town
and CV.

8. Groundwater Pumping: Mitigation and Conservation

8.1.

Water Conservatian The Town and Chino Grande shall work cooperégtive
to develop and implement continuing water cons@maneasures applicable
to the CV HIA Lands, which conservation measuresllsinclude the
perpetual prohibition of water-intensive uses aftslands. The uses of the
CV HIA Lands may include recreation and open-spaitie native vegetation,
but any irrigation after retirement is strictly pibited. The CV HIA Lands
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8.2.

8.3.

8.4.

8.5.

shall not be developed, and no permanent structova@g be constructed
thereon except as necessary to accomplish the gespd this Agreement.

Water Conservation Ordinanceslhe Town shall pass ordinances that strictly
limit any water consumptive uses of Town-owned Hl&nds, and shall use
these acres for conservation purposes or for wasource enhancement
projects.

HIA Water Use RestrictionsThe Town shall ensure that water imported from
HIA Lands will be applied solely to developmentsitiutilize low water use
landscaping and that rely on alternative water Begp such as rain
harvesting, direct use of effluent, or gray water,any exterior water uses.

Chino Grande Conservation Easemen&hino Grande shall engage in good
faith negotiations with an established non-profiand conservation
organization to enter into a perpetual conservat@sement that shall
preclude any development of not less than 20%etdtal acres owned in fee
title by Chino Grande on the CV Ranch (in additionthe CV HIA Lands
already subject to this Agreement). Chino Grandallsconclude such
negotiations within two years after the Effectivat® and shall refrain from
any development of at least the number of acresifsgx in this Section 8.4
until the conclusion of negotiations. If, after kireg good faith efforts to
negotiate a conservation easement consistent Wigh Section 8.4, Chino
Grande is unable to consummate such a conservedigement, the Town and
Chino Grande shall meet to determine alternativeyswaf perpetually
preserving at least the number of acres specifi¢dis Section 8.4.

Monitoring and Mitigation The Town and Chino Grande shall work
cooperatively to develop and implement a contingrmundwater monitoring
and mitigation program to address protection of éfpperde River base
flows and the potential effects, if any, of grourad@&r pumping pursuant to
this Agreement. Mitigation measures may includefase water and/or
effluent recharge projects on CV HIA Lands, TownAHlands, or at other
locations determined by the Parties. The termscanditions of the program
contemplated by this Section 8.5 shall be the stilgka separate agreement
to be negotiated in good faith by the Parties.
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10.

Town Ownership, Control, and Use of Effluent

9.1. Effluent Defined For purposes of this Section 9, the term “Effitianeans
sewage or wastewater generated within the geogregfeia served by the
Town’s sewer system, including by any persons dities receiving HIA
Water pursuant to this Agreement, which has beeatdd to acceptable
federal, state, and local standards by any treatfaeility used by the Town.

9.2. Town’s Ownership and Control of EffluenfThe Town shall own and control
all Effluent (as defined in Section 9.1 above) ahadll be free to use such
Effluent for any lawful purpose, including, but nitited to, sale, direct
reuse, underground storage and recovery, and mnoigaf any impacts
caused by groundwater pumping.

Force Majeure EventNeither the Town nor Chino Grande (nor the WT@n@any
to the extent it is prevented from performing itsligations as specified in this
Agreement), shall be liable to the other for faluDefault, or delay in performing
any obligation hereunder, other than for the paynoémoney obligations specified
herein, in case such failure, Default, or delayasised by strikes, slowdowns, or
lockouts; floods, fire, casualties, earthquake,otiter act of God; epidemics or
guarantine restriction; freight embargoes or ladktransportation; unavoidable
accident; war, insurrection, riot, or acts of a lpukenemy; interference by civil
authorities; passage of state or federal lawssrateregulations; acts, failures to act,
decisions, or orders or regulations of any govemtaieor military body or agency,
office, or commission; the failure of a governmérdgency or a private entity to
issue a permit/approval; orders of a court of cammtgurisdiction, including, but not
limited to, injunctions; or the inability (when tHearty that is unable to perform is
substantially without fault) of any contractor, sohtractor, or supplier to perform
acts, which create conditions causing a materilyde construction of the Water
Transportation System or the withdrawal of watenfrthe Town HIA Lands or CV
HIA Lands; or any other cause, whether or not ofilsir nature, not within the
control of the Party affected and which, by theretse of due diligence, such Party is
unable to prevent (“Force Majeure Event”). Anyiaas$ taken by the Town shall not
be deemed to be a Force Majeure Event upon whigilrttwn may rely to excuse,
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11.

cease or terminate its performance under this Ageee¢. Additionally, in the event a
Force Majeure Event occurs that under another grorif this Agreement gives a
Party the right or option to terminate this Agreamehe right or option to terminate
this Agreement shall supersede the terms of thidic®®e 10. A Party’s failure,
Default, or delay in performance shall be excusely dor so long as the Force
Majeure Event continues. Should a Force MajeurenEwccur, the Party claiming
the Force Majeure Event shall, within thirty daydearning of that event, notify the
other Party of the same; and the Parties shalleg@avith diligence to do what is
reasonable and necessary with respect to the Rbagsure Event so that the Parties
may perform their respective obligations under fkggeement. If, after two years of
good faith and diligent efforts by the Parties frtime commencement of the Force
Majeure Event, the Parties are unable to eliminatee, or overcome the Force
Majeure Event and to resume performance, eitheityParay terminate this
Agreement as to future performance hereunder. @Bowfirmed CV HIA Lands
already conveyed to the Town in fee title pursuarection 4.5.2 above shall remain
the Town’s property and shall be unaffected by dbeurrence of a Force Majeure
Event or termination of this Agreement. If thisrAgment is terminated pursuant to
this Section 10, the Escrow Agent shall distribtdethe Disbursement Agent all
undelivered CV HIA Water Payments, if any, themigehneld in the escrow account,
convey to the Town a number of acres of Confirm®dHIA Lands corresponding to
such undelivered CV HIA Water Payments, and delteethe Town the applicable
Rent reimbursement. For example, if, upon ternonabdf this Agreement pursuant
to this Section 10, Commitment Payments for threee-feet of CV HIA Water
remain in the escrow account, the Escrow Agentl shalribute these funds to the
Disbursement Agent (less the applicable Rent), epnw the Town one acre of
Confirmed HIA Lands, and deliver to the Town $10 r@gnbursement for the
applicable Rent.

Dispute Resolution

11.1. Default Defined For purposes of this Agreement, a “Default” oconren a
Party to this Agreement commits a material bredciisaerms, and where a
remedy for such breach is not otherwise providdtiwithis Agreement. The
term “Default” includes, but is not limited to: @f)e appointment of a receiver
to take possession of all or substantially all leé assets of a Party; (i) a
general assignment by a Party for the benefit eflitors; (iii) a Party is

37



11.2.

11.3.

involved in financial difficulties as evidenced k) admitting in writing the
inability to pay its debts generally as they come,dr (b) filing or approving
a petition in bankruptcy, for reorganization, orr fthe adoption of an
arrangement under the Bankruptcy Act or answeringesponding to any
other pleading filed by or on behalf of the Parggmitting the material
allegations thereof or consenting to or acquiesainthe relief provided for
under such Act.

Notice of Default; Right to Cure Any claim that a Party is in Default or
breach of this Agreement shall be in writing andivéeed to the address
provided in Section 14.3 below. No Default shatbme effective until 30
days after the date of mailing, during which tirhe Party claimed to be in
Default shall have an opportunity to cure or resdhe alleged Default. If the
Default cannot reasonably be cured within the 3@4ukriod provided above,
and if the Party alleged to be in Default has difiy attempted to cure the
Default and continues to diligently attempt to cte Default, then the cure
period provided for in this Section 11.2 shall exteup to, but in no case
longer than, 60 days.

Judicial RecourseUpon the expiration of the period for notice of Bt and

right to cure, the non-defaulting Party may terrtenthis Agreement, and be
relieved of any further obligations to the defagtiParty, but the termination
of this Agreement shall not terminate any paymebligations or other

obligations relating to past performance. If aprévof Default is not resolved
within the applicable time period, either Party nsbmit the dispute to a
court of competent jurisdiction in accordance w&action 11.4 below and
may seek any remedy available at law or in equitgyvided, however, upon
mutual agreement, the Parties may submit the disjpumediation or binding
arbitration in lieu of litigation in a court of law Notwithstanding the
foregoing provision of this Section 11.3, if an evef Default has occurred
that under another portion of this Agreement giad3arty the right or option
to terminate this Agreement, the right or optiortéaminate this Agreement
shall supersede the right of the Parties to sulsonth matter to litigation,
mediation or binding arbitration. Provided, howewihat in the event the
Water Transportation System has been completedethres and provisions of
Section 5.7 shall survive termination of this Agremt and shall extend to
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marketing efforts for CV HIA Water beyond Sectiod .5

11.4. Jurisdiction and VenueAny action brought to interpret, enforce, or stone
any provision of this Agreement shall be commenaed maintained in the
Superior Court of the State of Arizona, County adridopa or, if the Superior
Court lacks or declines jurisdiction, in the Unit8thtes District Court for the
District of Arizona. All Parties irrevocably comgeto this jurisdiction and
venue and agree not to transfer or remove any ract@mmenced in

accordance with this Section 11.

12. Representations and Warranties

12.1. Chino Grande Chino Grande represents and warrants to the Tamah
covenants that:

12.1.1. Existence and PowersChino Grande is a limited liability company
duly organized, validly existing, and in good stagdunder the laws of the
State of Missouri, is qualified to do businesshe Gtate of Arizona, and is
duly qualified to do business wherever necessanatoy on the business and
operations contemplated by this Agreement.

12.1.2. Authorization Chino Grande has the full power, authority, segal
right to enter into and perform its obligations &eth in this Agreement and
all action necessary to authorize the executiondahgery of this Agreement,
and the performance by Chino Grande of its obligegtihereunder has been
duly taken.

12.1.3. Binding Obligation This Agreement has been duly entered into and
delivered and constitutes a legal, valid, and Imgdobligation of Chino
Grande, fully enforceable in accordance with itente

12.1.4. Title and Use of Property Subject only to those exceptions
described in the Title Commitment, Chino Grandedkdke simple title to the
Leased CV HIA Lands as against all others, and theroparty holds any
interest whatsoever created by or through Chinon@raincluding, but not
limited to, encroachments, easements, licensesedeaoyalties or otherwise
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in the Leased CV HIA Lands.

12.1.5. Hazardous WastesTo the best of Chino Grande’s knowledge, (i)
the Leased CV HIA Lands have not been and are owtbeing used for the
generation, transportation, treatment, storagelisposal of any hazardous or
toxic wastes or substances (collectively, “Hazasd@iastes”) that are subject
to regulation under any federal, state, or locaklar regulations (“Hazardous
Waste Laws”); and (ii) there have been no past wreat releases or
substantial threats of a release of any Hazardoast&¥ from or onto the
Leased CV HIA Lands that are or may be subjectegulation under the
Hazardous Waste Laws.

12.1.6. Location of CV HIA Lands Leased CV HIA Lands are strictly
located within the boundaries of the CV Ranch aaddt include any lands
located within the boundaries of the CF Ranch.

12.1.7. Assessments To the best of Chino Grande’s knowledge, no igubl
improvements are under development that will oda¢easult in any charges
being assessed against the Leased CV HIA Landshanaill or could result
in a lien or encumbrance upon the Leased CV HIAdlsaor its owners.

12.1.8. Condemnation To the best of Chino Grande’s knowledge, there i
no pending or contemplated condemnation or takinmberse condemnation
of all or any portion of the Leased CV HIA Lands byy governmental
authorities.

12.1.9. No Conflicts To the best of Chino Grande’s knowledge, the
execution and delivery of this Agreement and thesconmation by Chino
Grande of the transactions contemplated herein ato(ip conflict with or
violate any of the terms of the articles of incagimn or by-laws of Chino
Grande or an affiliate; (ii) conflict with, or relsun or constitute a default
under or breach or violation of or grounds for teration of, any permits or
other governmental approvals to which Chino Gramden affiliate is a party
or by which Chino Grande or an affiliate may be tajuor (iii) in any way
violate any agreements to which Chino Grande iartyp
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12.1.10.Shared Expense There are no shared expense agreements,
repayment agreements, or development payback agreerhat affect all or
any portion of the Leased CV HIA Lands and thatldeaquire any owner of
the Leased CV HIA Lands to pay any money in fullpartial satisfaction of
those agreements.

12.1.11. Adverse PossessionTo the best of Chino Grande’s knowledge,
there are no parties in adverse possession ofeasdd CV HIA Lands, and
no party uses or is in possession of the LeasedH®V Lands other than
Chino Grande and its lessees under the grazindegamihg leases.

12.1.12.No Default This Agreement will not constitute a default anar
result in the creation of any, lien, charge, enctanbe, or security interest
upon any Leased CV HIA Lands or upon the Water Jpartation System.

12.1.13.No Adverse Actions.Other than any litigation disclosed in writing
by Chino Grande to the Town prior to the Effectidate (the “Disclosed
Litigation”), and to the best of Chino Grande’s liedge, there are no
citations, summons, complaints, penalties, acti@usts, investigations, or
other proceedings, at law or in equity, before ypahy court or governmental
body, pending, or to the best of Chino Grande’sedge, threatened against
Chino Grande, wherein an unfavorable decisionngylior finding would
materially adversely affect the performance by GhiGrande of its
obligations hereunder, or which, in any way, woaldversely affect the
validity or enforceability of this Agreement, oryaother agreement entered
into by Chino Grande in connection with the tramiesc contemplated
hereunder.

12.1.14.Financial Condition There has been no material adverse change in
Chino Grande’s financial condition that would imp&ihino Grande’s ability

to perform its obligations under this Agreement] arither Chino Grande nor
any creditors of Chino Grande have filed any typemceeding under the
United States Bankruptcy Code.

12.1.15.Contractors The WTS Company shall be obligated to maintain
direction and control of all contractors and shalbmptly pay all amounts
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owing and due to all contractors retained, engagetphloyed, or directed by
the WTS Company to provide materials or servicesesgary to fulfill the
WTS Company'’s obligations contemplated under tlgse&ment.

12.1.16.Veracity of Representations and WarrantiesNo statement,
representation, or warranty by Chino Grande costaimy untrue statement of
material fact, or, to the best of Chino Grande’swledge, omits to state any
material fact, necessary to make such statemeetmesentations, and
warranties not misleading.

12.2. The Town The Town represents and warrants to Chino Graasmoid
covenants that:

12.2.1. Existence and PowersThe Town is a municipal corporation validly
existing under the laws of the State of Arizonathwull legal right, power,
and authority to enter into and to perform its géalions pursuant to the terms
and conditions of this Agreement.

12.2.2. Authorization and Binding Obligation This Agreement has been
duly authorized, executed, and delivered by allessary action of the Town
and constitutes a legal, valid, and binding oblaabf the Town, enforceable
against the Town in accordance with its terms, pkes the same may be
limited by bankruptcy, insolvency, or other similaws affecting creditors’
rights from time to time in effect.

12.2.3. No Conflicts Neither the execution nor delivery by the Towvirihis
Agreement, nor the performance by the Town of ltgations in connection
with the transactions contemplated herein or thilfiaent by the Town of
the terms or conditions hereof (i) conflicts withiplates, or results in a
material breach of any constitution, law, chartarpylaws applicable to the
Town; or (ii) conflicts with, violates, or resulis the material breach of any
term or condition of any order, judgment, or decree any contract,
agreement, or instrument to which the Town is aypair by which the Town
or any of its respective properties or assets anedb.

12.2.4. No Adverse Actions To the best of the Town’s knowledge, there
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13.

are no judgments, decrees, or orders of any caumjowernmental body
against the Town that could be expected to makgiaald adversely affect the
Town’s ability to perform its obligations hereunder

12.2.5. Location of CV HIA Lands Town acknowledges that the Lease
does not include any lands, whether historicallygated or not, located
within the boundaries of the CF Ranch. The Towknawledges that Chino
Grande has, prior to the Effective Date, identifiedvriting for the Town the
pendancy of the Disclosed Litigation.

12.2.6. Veracity of Representations and WarrantiesNo statement,
representation, or warranty by the Town containg antrue statement of
material fact, or, to the best of the Town’s knaidge, omits to state any
material fact, necessary to make such statemeefmegentations, and
warranties not misleading.

12.2.7. Use of Water Transportation SystemThe Water Transportation
System shall at all times be available for useaogport HIA Water, and no
other uses of the Water Transportation System neplate any HIA Water

otherwise available for transportation pursuanthis Agreement. Provided
that capacity is available in the Water Transpatafystem for other sources
of water that may lawfully be transported in thet&/d ransportation System,
the Town may transport such water, but shall belgalesponsible for all

costs associated with such transportation.

12.3. Survival of Representations and WarrantiesThe representations and
warranties of Chino Grande and the representatsorts warranties of the Town

contained in this Agreement shall be true and coras of the Effective Date and

shall survive for a period of 18 months followirtgetlast Closing, which shall be the
Closing on the conveyance of that final parcel edlrestate that exhausts Chino
Grande’s ownership of Confirmed HIA Lands.

Memorandum of AgreementFollowing the Effective Date, and the prepamatod a

legal description of the Leased CV HIA Lands, tlatiés shall sign and the Town
shall have the right to record the Memorandum ota&esources Agreement and
Lease, including a disclosure that the Memorandoati e automatically conformed
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upon a full or partial termination of this Agreemea form of which is attached
hereto a€xhibit “J.”

14. General Provisions

14.1. Incorporation of RecitalsThe Recitals set forth above are incorporatetis
Agreement by this reference as if fully set fortldare acknowledged and agreed to by the
Parties.

14.2. Conflict of Interest Notice is hereby given of the provisions of /SR8 38-
511. By this reference, the provisions of thatugeaare incorporated in this Agreement to
the extent of their applicability to contracts bétnature of this Agreement under the laws of
the State of Arizona.

14.3. Notice Except as otherwise required by law, any naticpiired or permitted
under this Agreement must be in writing and musgiven by either: (i) personal delivery;
(i) United States certified mail, return receigquested, with all postage prepaid and
properly addressed; or (iii) any reputable, privaternight delivery service with delivery
charges prepaid and proof of receipt. No noticarof kind shall be by telecopy, facsimile,
or e-mail. Notice sent by any of the foregoing moels must be addressed or sent to the
Party to whom notice is to be given, as the casg lea at the addresses set forth below (or
such other addresses as the Parties may advis#imgyv

The Town: Town Manager
Town of Chino Valley
1020 West Palomino Road
P.O. Box 406
Chino Valley, Arizona 86323

with a copy to: Ryley Carlock & Applewhite
Attn: L. William Staudenmaier
One North Central, Suite 1200
Phoenix, Arizona 85004-4417
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Chino Grande: Chino Grande, LLC
13397 Lakefront Drive, suite 240
Earth City, Missouri 63045
Attn: Rodney H. Thomas and David Green

with a copy to: Lewis and Roca, LLP
Attn: Michael F. McNulty, Esq.
One S. Church Ave, Suite 700
Tucson, Arizona 85701

Notice provided by the methods described above lvalideemed to be received: (i) on the
business day of delivery, if personally deliveréid, on the date that is three days after
deposit in the United States mail, if given by ied mail; or (iii) on the next regular
Business Day after deposit with an express deligetyice for overnight, “same day,” or
“next day” delivery service. No notice will be ettive unless provided by one of the
methods described above.

14.4. Entire Agreement This Agreement (including all exhibits) constés the
entire understanding among the Parties regardiegstibject matter of this Agreement,
supersedes any and all previous understandings cartien Parties regarding the subject
matter of this Agreement, and binds and inurefi¢obienefit of the Parties, their successors,
and assigns. Neither Party has entered into tlgieément in reliance upon any oral or
written representation or information provided bg bther Party.

14.5. Moadification. This Agreement shall not be modified or amenderdept by
written instrument executed by both Parties andptatb in the manner by which this
Agreement was adopted.

14.6. No Waiver No waiver of any violation of this Agreement BHze implied
from any failure by a Party to take any action witspect thereto, nor shall any such failure
constitute a waiver of the same or any other pronidiereof with respect to any future
violation.

14.7. No Third-Party BeneficiariesNothing in this Agreement, express or implied,
is intended to confer any rights or remedies uratelby reason of this Agreement on any
persons other than the Parties, including any CX YWater Beneficiary; provided however,
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that notwithstanding anything to the contrary corgd in this Agreement, this Agreement
shall not become effective until Chino Grande’s tgagee (the “Mortgagee”) shall have
consented in writing to this Agreement, and untdlsconsent is provided, the Effective Date
of this Agreement shall be delayed to the dateetbfeand provided further that (i) should the
Mortgagee disapprove this Agreement in writing(igrshould the Mortgagee have failed to
approve this Agreement in writing on or before Deber 31, 2007, then in either event this
Agreement shall be of no force or effect unlessnGhGrande in writing waives such

requirement.

14.8. No Joint Venture or PartnershipThe Parties acknowledge that in entering
into this Agreement, they are acting as independgtities and not as agents of the other in
any respect and hereby renounce the existenceyofoam of joint venture or partnership
between them and agree that nothing in this Agreemsieall be construed as making them
joint venturers or partners.

14.9. Severability If any part of this Agreement proves to be unerdable for any
reason, the Parties shall seek to resolve all sssaised in a manner consistent with the
purpose of this Agreement. The remaining provisioh this Agreement shall continue in
full force and effect and shall be binding on thetieés so long as the primary purposes for
entering into this Agreement are not defeated.

14.10. Successors and Assignall of the provisions hereof shall inure to thenefit

of and be binding upon the successors and assigiiie @own and Chino Grande. Other
than as is provided in Section 2.1 of this Agreetmeaither Party may assign its rights or
obligations under this Agreement to any other grdit person without the express written
consent of the other Party, which consent shallbeotinreasonably withheld, conditioned or
delayed, provided that Chino Grande shall not logiired to obtain the Town’s consent in
the event of assignment to an affiliated company¥hbino Grande, which shares common
ownership or control of not less than fifty percehthe members of Chino Grande. In the
event of an assignment to an Affiliate, Chino Geastlall provide written notice of the same
to the Town pursuant to Section 14.3 above.

14.11. Headings Section headings used in this Agreement aredarenience and
reference only and do not define, limit, or desetibbe scope or intent of any provision of this
Agreement.
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14.12. Applicable Law The terms, conditions, and provisions of thisregnent
shall be governed by and construed in accordanitetixe law of the State of Arizona.

14.13. Attorneys’ Fees If any claim arising out of this Agreement iobght by a
Party against the other Party in a court of lawgluding any action for declaratory or
injunctive relief, the prevailing Party shall betidad to reasonable attorneys’ fees and costs
and expenses of litigation and investigation, ang mdgment or decree rendered in any
such action or proceeding shall include an awardeafonable attorneys’ fees, costs, and
expenses.

14.14. Remedies Cumulativeln the event of a Default under this Agreemehticlv
is not cured within the applicable cure period, Berties shall be entitled to exercise any
remedy available at law or in equity. Subjectte timitations set forth in this Agreement,
the rights and remedies provided in this Agreenaeatcumulative and not exclusive of any
other rights or remedies that a Party would othsevhiave at law or in equity.

14.15. No Party the Drafter This Agreement is the product of negotiation agithe
Parties. No Party is deemed the drafter of thissAdment. Consistent therewith, the rule of
strict construction shall not be imposed in intetprg this Agreement, but rather this
Agreement shall be interpreted in a manner that gees effect to the intentions of the
Parties.

14.16. Time is of the EssenceTime is of the essence concerning every prowisio
this Agreement.

14.17. Further Assurances If further instruments, assurances, or othengkiare
reasonably necessary or desirable to carry outetimes of this Agreement, either Party shall
execute and deliver all instruments and assurasweésio all things reasonably necessary or
desirable to carry out the terms of this Agreement.

14.18. Authorizations. The signatories to this Agreement represent tthey have
been appropriately authorized to enter into thise&gient on behalf of the Party for which
they sign, and that no further action or approwaks necessary before execution of this
Agreement.

14.19. Counterparts This Agreement may be signed in more than onmteopart,
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and each such counterpart shall be deemed to leeiginal legally enforceable document,
and all taken together shall be deemed one anshkiine document.

14.20. Failure of Payments; TerminationNotwithstanding any other provision of
this Agreement, if at any time between December2B0;/ and the date on which fee title to
all CV HIA Lands has been transferred to the Totke, total amount of funds paid by the
Escrow Agent to the Disbursement Agent in any teonsecutive Contract Years is less than
$10 million, whether by reason of a Force MajeuveriE or any other reason or no reason
whatsoever, Chino Grande shall have the rightroitete this Agreement by written notice
to the Town; provided, however, that if the Towrs lexceeded its Annual Commitment in
any Contract Year as set forth in Section 5.1 aptheeamount of funds paid by the Escrow
Agent to the Disbursement Agent in excess of thewrnhrequired to satisfy the Annual
Commitment e, the amount of funds in excess of 280 acre-fedtipliad by the then-
current CV HIA Water Price), shall be credited tosvéhe Town’s satisfaction of the $10
million minimum specified in this Section 14.20 ohg the subsequent two Contract Years.
If this Agreement is terminated pursuant to thict®a 14.20, the Escrow Agent shall
distribute to the Disbursement Agent all undelide@Vv HIA Water Payments, if any, then
being held in the Escrow Account, and convey toTthen a number of acres of Confirmed
CV HIA Lands corresponding to such undelivered CM\ MVater Payments.

IN WITNESS WHEREOF, the Parties have executed Alggeement as of the day and
year first written above.

TOWN OF CHINO VALLEY, a municipal corporation of
the State of Arizona

By:

Its:

Approved as to Form:

Town Water Attorney
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CHINO GRANDE, LLC, a Missouri limited liability
company

By:

Its:
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Exhibit “A-1"
Map of the CV Ranch

765919.1
5/9/07



Exhibit “A-2”
Map of HIA on the CV Ranch, showing both ConfirmeldHands and Confirmable CV
HIA Lands



Exhibit “A-3”
Map of Confirmed Town HIA Lands



Exhibit “B”
Map of the Town’s HIA Wells



Exhibit “C”
Well Modification Specifications



Exhibit “D”
ADWR HIA Report



Exhibit “E-1"
Legal Description of Confirmed CV HIA Lands
[Legal description to be provided upon completibsurvey.]



Exhibit “E-2”
Legal Description of Confirmable CV HIA Lands
[Legal description to be provided upon completibsurvey.]



Exhibit “F”
Legal Description of Confirmable CV HIA Lands camfied subsequent to Effective Date
pursuant to A.R.S. 8§ 45-555
[Legal descriptions to be provided as lands ardicoad.]



Exhibit “G”
Sample Calculation Showing First and Second CV MIater Price Adjustments

1%' CV HIA WATER PRICE ADJUSTMENT

Current Index 1.03
Previous Index 1.00
Previous CV HIA Water Price $45,000/acre-foot

Example Calculation

{ (1.03-1.000+ 1 } X $45,000 = $46,350/acre-foot
1.00

2" CV HIA WATER PRICE ADJUSTMENT

Current Index 1.05
Previous Index 1.00
Previous CV HIA Water Price $46,350/acre-foot

Example Calculation

{ (1.05-1.03)+ 1 :| x $46,350 = $47,250/acre-foot
1.03



Exhibit “H”
[FORM OFSPECIAL WARRANTY DEED]
To BE PROVIDED



Exhibit “I”
Memorandum of Water Resources Agreement and Lease



